A. Cases Prior to Texas Gulf Sulphur
Even in its early days, the Commission was occasionally able to achieve consensual restitution when challenging securities transactions. In Ward La France Truck Corp., 7 for instance, the Commission dropped a would-be enforcement action when the alleged violators agreed to restitution. In that case insiders used their confidential knowledge of the corporation's rapidly expanding wartime business to take advantage of the other shareholders. They authorized a broker to purchase stock for their benefit at what were later found to be unfair prices. Once the SEC began to investigate, the insiders and a successor company agreed to pay back to the innocent shareholders profits of approximately $165,000 which they had garnered through the improper trading. 8 The formula used in computing these profits was solely that of the insiders, and was not passed upon by the Commission. 9 Another early example of the SEC's ability to obtain voluntary restitution is found in SEC v. First Investment Co. of Concord. 1 0 There the Commission was seeking injunctive relief in a complaint which alleged fraudulent purchases on inside information from May 21, 1942 to the end of 1944. Jackman, a defendant who had traded on the inside information through the First Investment Company, agreed in a consent decree filed jointly with the complaint to make restitution to all security holders of record whose shares were purchased from November 1, 1940 to January 1, 1945, a period even longer than that alleged in the complaint. Jackman further agreed that the amount of the restitution would be the difference between the amount paid to the security holders and the value of the securities. The value was determined not as of the date that the inside information became public, but rather on the date of liquidation of the company which the securities represented. This formula had the effect of further increasing the aggregate profit Jackman agreed to give up. Despite these occasional successes, however, the Commission's court enforcement activities during this period were limited mainly to seeking injunctive relief alone. 1 In the early 1960s the Commission's policy of friendly persuasion to 7. 13 S.E.C. 373 (1943) . 8 . Id. at 378.
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Id. at 378 n.5. 
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The Commission was able to achieve some impressive recoveries of allegedlyfraudulent gains through consents to restitution counts which were tentatively included in its complaints shortly before commencement of the Texas Gulf Sulphur litigation. See SEC v. Skagit achieve restitution came under criticism from securities law expert Professor Louis Loss. In the 1961 edition of his treatise, Loss argued convincingly that the SEC, by virtue of two Supreme Court decisions 12 and the general equity jurisdiction of all federal courts, possessed the requisite legal power to obtain enforced restitution and that the Commission had been overly cautious in not seeking such a remedy for securities violations. 3 He noted that the SEC was in the best position to vindicate investor rights under the securities statutes when the violation involved "many victims, each having lost too small an amount to warrant the trouble and expense of a private lawsuit.' 1 4 Loss did recognize that the policy restraints against the SEC becoming a "private collection agency," as voiced by one of its chairmen, William Cary, 5 deserved some weight where only a single, isolated transaction was involved.' 6 But in the commonplace situation where there were many victims, each with small losses, Cary, too, tended to agree with Loss that an action by the Commission to secure redress would be justified.17
Professor Loss saw support for his claim that the SEC was not limited to injunctions alone in combating securities fraud in Porter v. Warner Holding Co. 1 8 In Porter, the Administrator of the Office of Price Administration had instituted an injunctive action against a landlord for excessive rent charges under section 205(a) of the Emergency Price Control Act of 1942.19 The Administrator also sought a refund of all those amounts collected by the lessor which were in excess of the maximum rents established by federal regulation. The Price Control Act specifically provided that individuals could bring their own actions to recover excess rents;20 it did not mention a similar right for the Administrator. Nevertheless, the Supreme Court found that he was equally entitled to sue for restitution despite this lack of explicit statutory authority. The Court initially noted the inherent equitable powers of the district court to fashion relief necessary under the circumstances and not to be denied or limited in the absence of a clear legislative command. 2 ' But the Court emphasized somewhat the fact that the section of the statute authorizing injunctive relief also authorized the district court, upon a proper showing, to grant "a permanent or temporary injunction, restraining order, or other order. "2 The term "other order" was seen as contemplating a remedy entered in the exercise of the district court's equity discretion. 23 Moreover, the legislative history cited by the Court afforded additional support for this view by stating that: "Such courts are given jurisdiction to issue whatever order to enforce compliance is proper under the circumstances of each particular case." 24 Neither the statutory language nor the legislative history of the 1933 or 1934 Acts, however, could offer such assistance to the SEC's cause. Several other Supreme Court decisions of the Porter vintage appear to have figured into the Commission's eventual support of the disgorgement concept. 25 In Deckert v. Independence Shares Corp.,26 the Court answered affirmatively the question of whether the 1933 Act authorized a purchaser of securities to maintain a suit in equity to rescind a fraudulent sale and secure restitution of the consideration paid. 27 However, Deckert involved the remedial powers of a purchaser of securities in the context of an acknowledged right of recovery afforded by section 12(2) of the Act. 28 Thus, the Court's decision in favor of petitioner's broad implied powers to enforce that right of recovery was of only marginal assistance to the SEC, which had yet to establish clearly that a similar right existed for it as well.
In Schine Chain Theaters, Inc. v. United States,29 which involved Sherman Act violations, the Court again recognized the inherent limitations of an injunctive action by the government. It said that because of these limitations, courts must resort to more effective equitable remedies even though they are not specifically provided for in the statute. Mr. Justice Douglas articulated the need for such extra-statutory relief:
If all that was done was to forbid a repetition of the illegal conduct, those who had unlawfully built their empires could preserve them intact. They could retain the full dividends of their monopolistic practice and profit from the unlawful restraints of trade which they had inflicted on competitors. Such a course would make enforcement of the Act a futile thing unless perchance the United States moved in at the incipient stages of the unlawful project.
To require divestiture of theatres unlawfully acquired is not to add to the penalties that Congress has provided in the antitrust laws. Like 33 and, of particular importance to the SEC, the Court stated that it placed no significance on the fact that Porter had considered a wartime statute or that the language in the Emergency Price Control Act of 1942 confirmed the power to order reimbursement. 3 4 In the latter context, the Mitchell Court stated broadly that " [w] hen Congress entrusts to an equity court the enforcement of prohibitions contained in a regulatory enactment, it must be taken to have acted cognizant of the historic power of equity to provide complete relief in light of the statutory purposes." 3 5 Both the 1933 and 1934 Acts contained from their inception provisions to the effect that the remedies provided for in the statute supplemented all other remedies that might exist in equity. In 1964, yet another decision was handed down by the Supreme Court in favor of allowing comprehensive remedies to enforce a federal regulatory statute, this time under the 1934 Act. In J.I. Case Co. v. Borak, 3 7 shareholders brought a complaint against their corporation for violation of section 14(a) of the 1934 Act. They claimed the corporation used allegedly false and misleading proxy solicitation material in a proposed merger. The plaintiffs sought damages and declaratory and equitable relief under section 27 of the Act.
3 8 The Court, citing the Deckert, Mitchell, Porter and Schine cases, found that the plaintiffs were entitled to bring an action for the alleged violation of section 14(a) and that the relief sought would serve as a "most effective weapon" in the enforcement of the proxy requirements. 3 9 It went on to state: "It is for the federal courts 'to adjust their remedies so as to grant the necessary relief' where federally secured rights are invaded. ' This line of authority from the Supreme Court made it increasingly likely that an SEC prayer for resitution of fraudulently obtained profits would receive a friendly reception in federal court. Meanwhile, the Commission's own somewhat negative attitude toward asserting such relief was also undergoing a change. At least one of the reasons for the change appears to have been a growing disenchantment with the deterrent effect of a mere consent decree.
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B. The Effect of Texas Gulf Suphur on the Commission's Position on Disgorgement
The insider trading surrounding Texas Gulf Sulphur's great Canadian mineral discovery was the final impetus that broke new ground. The Commission's complaint in the Texas Gulf Sulphur litigation, filed in April of 1965, sought rescission and restitution with respect to the allegedly fraudulent transactions in addition to the standard injunctive relief. The salient facts in the case which bear on the question of disgorgement are as follows. With confidential information of the tremendous size of the discovery and its obvious prospective effect on Texas Gulf Sulphur's stock, company insiders purchased stock and calls or accepted Texas Gulf Sulphur stock options without first disclosing this material information. The purchases were made anonymously in the public market in which Texas Gulf Sulphur's stock was traded. Some of the insiders also recommended Texas Gulf Sulphur stock to friends and relatives who then bought for themselves and in some instances prompted others to buy.
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This factual setting, involving as it did open market purchases with no privity existing between the buyer and seller, the likelihood that the defrauded sellers were scattered about with relatively small individual losses at stake, and the fact that sellers' losses resulted not from being defrauded of actual cash but from being defrauded of the opportunity to make greater paper profits, was precisely the type of setting that Professors Loss and Cary thought would justify, from a policy standpoint, an SEC disgorgement action. 43 Surprisingly, the contention that the Comission should step in 41 . Stanley Sporkin, Director of the Division of Enforcement of the SEC, has noted that: "It used to be that we were satisfied with merely going into court, obtaining a consent decree and leaving it up to the private bar to sue and obtain money damages. But 44 The fact that numerous private enforcement actions had been initiated placed the SEC in a patently duplicative role, and also should have hoisted into prominence the ancient rule that equity ought not intervene where an adequate legal remedy exists. 45 Nevertheless, Judge Bonsai found in favor of the SEC's assertion of its own claim for restitution as relief ancillary to its injunctive action. 46 The court set forth an array of authority, including those cases which were discussed previously, 47 to support its conclusion that the Commission was indeed entitled to pursue and obtain court-enforced restitution. 48 The court was apparently sufficiently convinced of the Commission's right to disgorgement that, without any further discussion, it also applied the remedy against those defendants as to whom it had denied the SEC's request for permanent injunctions. The Commission's novel position on restitution was first formally explained in its Pre-Trial Memorandum to the court in Texas Gulf Sulphur. It made two fundamental points in that statement to the court: first, through disgorgement it sought to deprive defendants who engaged in fraudulent securities transactions of their profits "in order to prevent future violations of the law by those who have already violated Rule lOb-5 and to deter violations by others who may contemplate them. .. ;50 and second, it was not acting "as an instrument for particular individuals but only to enforce and apply Section 10(b) and Rule lOb-5 in the public interest. ' The SEC's primary function is to protect the public from fraudulent and other unlawful practices and not to obtain damages for injured individuals. Thus, a request that disgorgement be required is predicated on the need to deprive defendants of profits derived by their unlawful conduct and to protect the public by deterring such conduct by others. Identical language had also appeared in each of the three preceding SEC Annual Reports. 54 It would appear that beginning with Texas Gulf Sulphur the SEC has steadfastly adhered to the same position: that it seeks the disgorgement of profits to deter unlawful conduct and that it is not intent on obtaining recoveries for private individuals.
The SEC's desire to deter securities fraud violators through use of the disgorgement technique is self-evident. There are a number of perhaps less apparent reasons which explain why the Commission wants to dispel the notion that it sues on behalf of injured investors in bringing an action for disgorgement. In our legal system private parties are largely responsible for vindicating their own civilly-infringed rights. The Supreme Court has rejected the notion that a federal agency vested with authority to protect the public interest can use that authority to act primarily for the benefit of a wronged individual. In Federal Trade Commission v. Klesner, 5 5 for example, the FTC intervened in a bitter personal feud between two Washington, D.C. businessmen. It ordered one of them to dease and desist from future use of the business name used by the other, claiming that the same names caused confusion to the public. The Court ruled against the Commission, stating that it was not empowered to redress a private wrong under its enabling statute even though the wrong may have an incidental adverse effect on the public:
[T]he mere fact that it is to the interest of the community that private rights shall be respected is not enough to support a finding of public interest. To justify filing a complaint the public interest must be specific and substantial. A second consideration lies in the fact that if the SEC were to proceed as though it were the parens patriae of defrauded investors, defendants might then be in a better position to argue the applicability to the SEC's lawsuits of the hurdles that litigants in private actions must overcome in seeking a recovery. 57 Courts in the past have dismissed the contention that the SEC is subject to the same obstacles on the ground that the Commission's interest is entirely different from that of the private litigant. 58 A good example of the SEC's privileged position is found in SEC v. Petrofunds, Inc.,59 where the defendants argued that the accounting and disgorgement of profits requested by the Commission in a suit for alleged fraud on investors in oil and gas drilling properties entitled the defendants to a trial by jury. The disgorgement of profits was identified with the relief that a private litigant might seek under the securities laws or in traditional common law actions. But the court dismissed this argument, saying that disgorgement when sought by the SEC is necessary to effectuate enforcement of the securities laws. 60 A jury trial, therefore, was not required.
At present an SEC enforcement proceeding must satisfy only the bare statutory elements of proof: use of jurisdictional means; connection with a purchase or sale of a security; proof of a misrepresentation, misleading omission or other deception or manipulation; and the materiality of the misrepresentation or omission. 6 1 The Commission may be reluctant to adopt a policy of actively representing defrauded investors if to do so might jeopardize this favored status of its enforcement actions in federal court. Sess. 76 (1975) , where it was said with respect to enactment of § 21(g) of the 1934 Act, 15 U.S.C. § 78u(g): "The Commission's basic point is that, although both the Commission's suit for injunctive relief brought pursuant to express statutory authority and a private action for damages fall within the general category of civil (as distinct from criminal) proceedings, their objectives are really very different. Private actions for damages seek to adjudicate a private controversy between citizens; the Commission's action for civil injunction is a vital part of the Congressionally mandated scheme of law enforcement in the securities area. Third, the Commission is ill-equipped to make whole persons who are injured by securities fraud. 62 For one thing, there are obvious budgetary and manpower limitations. Even if the Commission were to decide to serve as the champion of injured investors it would find itself in the uncomfortable position of having to pick and choose between worthy causes in using its scarce resources. This is not a problem when it is acting chiefly for its own purposes. Finally, the SEC's recovery of defendants' profits, to the extent that there are any to be recovered, may not compensate injured investors for the damages they suffered, since the two amounts are not necessarily related.
63
C. Disgorgement Compared to Other Monetary Remedies
Monetary restitution requires only that the fraudulent party relinquish the gains obtained through the fraud. 64 Rescission and specific restitution, on the other hand, require that both parties be placed in the status quo ante as though the fraudulent transaction had never occurred. 65 Under the latter concept the defrauded purchaser, who no longer wants to keep the security he has acquired, is entitled to receive back the money he paid the seller for it. The defrauded seller may receive back the security he sold, upon tendering the purchase price.
66 Such a remedy is appropriate for a private litigant under the anti-fraud provisions of the federal securities laws only where he acts promptly to rescind upon discovery of the fraud. 67 It is apparent that the amount obtained in a resitution of fraudulent gains may vary substantially from the value of what is received by specific restitution, and usually the two amounts will not be the same. In most actions damages are computed on the basis of either of two theories: the "benefit of the bargain" or "out-of-pocket losses. 72 However, it has been held that in cases of securities fraud the only appropriate damages are out-of-pocket losses. 73 A recovery cannot include the anticipated but unrealized speculation that would be appropriate under a benefitof-the-bargain theory.
II. LIMITATIONS ON DISGORGEMENT
A. No Penal Assessment
There are limitations on the concept of disgorgement which have been averred to by the courts and the SEC, although they have not been particularly well delineated as yet. One such limitation mentioned in the Texas Gulf Sulphur litigation and subsequent decisions is that the remedy cannot be applied as a penal assessment. Under the securities laws the Commission can only recommend penal sanctions to the Attorney General; it cannot impose them itself. 74 Moreover, it has been held that the Commission cannot impose its administrative remedies in a punitive fashion. 75 The defendants in Texas Gulf Sulphur attempted in vain to convince the district court 76 [Vol. 1977:641 restitution payments they would be required to make would be punitive and therefore contrary both to the intent of Congress and the spirit of equity. In response, both courts stressed that the restitution of profits merely deprived the defendants of the gains derived from their wrongful conduct, a perfectly appropriate remedy. 78 In addition, the court of appeals justified the payments as compensatory rather than punitive on the ground that the Texas Gulf Sulphur Company itself may have suffered harm to its corporate goodwill and the public's regard for its securities as a result of insiders abusing their corporate positions. Hence, the payments were made on a contingent basis to the company as compensation for the damage it had suffered. 79 The difficulty with this analysis is that it cannot be used in the relatively common situation of insiders who fraudulently trade in the stock of a corporation which is controlled by them, even though the corporate goodwill may have in fact suffered because of the fraudulent trading. Any court-ordered attempt to restore the economic loss caused to the corporate goodwill in such a situation would merely redound to the principal benefit of the wrongdoing shareholders.
With regard to restitution of the gains made by tippees, the Commission explained the need to hold the tipper liable for those profits without attempting to rationalize a compensatory ground for the remedy. It maintained that since the tippers had made possible the profits of the persons to whom they divulged inside information, presumably the tippers had received certain intangible benefits by this conduct. If disgorgement stopped with the tipper's profits, then the remedy would be undermined because the tipper would still be encouraged to authorize others to do what he was forbidden to do himself. 80 The Second Circuit agreed with this analysis. 8 1 The penal effect of the disgorgement relief was again raised before the Second Circuit in SEC v. Manor Nursing Centers, Inc. 2 In that case, shares in a nursing home were sold to the public under an "all-or-nothing" registered offering-all funds received would be returned if any shares remained unsold after a specified date. Through various contrived and false transactions, Manor and its principals were able to make it appear that the entire offering had been sold out prior to the offering period deadline. Manor, its principals and others then took substantial financial benefits from the fraudulent offering which the SEC sought to have disgorged.
The lower court complied with the Commission's request. 83 It ordered a disgorgement of the proceeds received in connection with the offering 84 and also all the profits and income earned on those proceeds. The court of appeals generally approved of the disgorgement, but could not accept the portion of the lower court's order which required the return of profits on the profits, finding that part to constitute a penalty assessment. The appellate court admitted that the deterrent effect might be enhanced if profits on profits were also disgorged. But it concluded that there was already sufficient deterrence in the disgorgement of the underlying profits, that it was arbitrary to assess more from defendants who had profitably invested their illegal gains than from those who had not, and that private litigants would not be allowed to obtain the recovery of such secondary profits.
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Having come to this conclusion in Manor Nursing, the Second Circuit suggested a somewhat different result several years later in Zeller v. Bogue Electric Manufacturing Corp.,86 a private securities fraud action. There, in a footnote, the court stated that "it seems appropriate to require the seller to disgorge any profits he would not otherwise have been in a position to realize if these can be traced with sufficient certainty.- 87 The court made no reference to its decision in Manor Nursing that subsequent profits which were perfectly traceable ought not to be disgorged, even though the wrongdoers had earned them as a result of their fraudulent activities.
One distinction which may have influenced the court is that Manor Nursing was an SEC enforcement action whereas Zeller was not. Perhaps the court felt more kindly disposed toward recovery by private litigants than by the SEC. Another possible ground for reconciling these two positions lies in the distinction between profits on profits which are "earned" by the defendant, as compared to such profits that are perceived to be merely a windfall to the defendant. Disgorgement of earnings may not be considered appropriate, but disgorgement of windfall profits may be appropriate for several reasons. First, as between the wrongdoing party and the innocent 84. The facts recited in the lower court's opinion suggest that the actual out-of-pocket expenses of some $145,000 incurred in making the offering (which excludes the $450,000 in selling commissions promised the defendant underwriter and the broker-dealer selling group) were largely satisfied by the creditors agreeing to take some $142,000 worth of Manor stock from the offering. Id. at 923, 928. Assuming this to be the case, the lower court's order that the defendants account for all of the cash proceeds they received through the offering is the equivalent of ordering an accounting for their fraudulent profits, since the cash proceeds received from the offering were net of expenses.
85 party, any unexpected gains connected with the wrongful transaction ought to go to the latter. Second, had the fraud not occurred, the windfall might reasonably be expected to have come to the innocent party, at least where the fraud was committed by a buyer. 88 The distinction between earned and unearned profits on profits seems to have been expressed more keenly in Janigan v. Taylor. s9 In that case the president of a company bought out the stockholders on the basis of statements that violated rule 10b-5. The price was $40,000. Less than two years later the president sold his stock for $700,000. The court held that the former shareholders were entitled to recover the full gain as unjust enrichment, even though there was no assurance that, had the stock not been sold, the plaintiffs could have done as well as they did. The court felt that the profits gained were not caused by the special efforts of the president. Had they been, the court implied that it would have measured the amount of recovery differently. "If an artist acquired paints by fraud and used them in producing a valuable portrait we would not suggest that the defrauded party would be entitled to the portrait, or to the proceeds of its sale."
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A similar type of case is Brooks v. Conston.91 The defendant in Brooks fraudulently acquired plaintiff's chain of retail stores. The profits from the stores were used to open new stores and to purchase other assets. Upon proving the fraud, the plaintiff was allowed to recover everything that the defendant had amassed since the original sale, including all the business' profits and all of its added assets, minus a sum representing the reasonable value of defendant's services as a manager to the business during the time he held it. The court felt that it was appropriate to allow a deduction for defendant's services since the assets which he had fraudulently acquired were enhanced by the fruits of his management. 92 The Janigan and Brooks cases raise the difficult question of how one should value economically the input of a defendant in managing the fraudulent gains, if his skills and efforts are to be granted any weight at all as far as creating profit on profit. Perhaps this problem may be more an academic than real one, however, since courts are likely to be more influenced by the overall equitable positions of the parties than by some economic formula. In any event this determination is an equitable one and therefore not subject to challenge for any lack of scientific accuracy.
The Second Circuit appears to have applied its Manor Nursing position of non-recovery of secondary profits to a case involving secondary losses on 88 the ill-gotten gains. In SEC v. Shapiro, 93 the defendant continued to hold stock he had fraudulently obtained after the inside information on which he had acquired the stock became public. The district court ordered the defendant to disgorge his profits computed as of the day the inside information was publicly disclosed. 94 The defendant argued that such a disgorgement constituted a penalty because he would be forced to give up more than the stock was actually worth when it was sold, as its value had dropped after the inside information became public. The Court of Appeals disagreed with defendant's logic, noting that:
[Defendant's] additional losses resulted not from any penalty imposed by the court but from his unwise investment decision to keep the stock after February 18 [the date the inside information became public].
[A] contrary holding would create a serious anomaly that might encourage insider trading. To require disgorgement only of actual profits in cases where the price of the stock subsequently fell would create a heads-I-win-tails-you-lose opportunity for the violator: he could keep subsequent profits but not suffer subsequent losses. 95 
B. Deducting for Defendant's Costs and Expenses
Can it be argued in an SEC disgorgement action that the defendant is in effect penalized unless all of his costs and expenses incurred in connection with the challenged transaction are properly taken into account in computing his "profit"? The Restatement of Restitution does recognize that in making restitution following a fraudulent transaction, the defendant is entitled to reimbursement or to an offset for sums he paid to maintain the fraudulently obtained property, but not to alter it to suit his personal wishes. 9 6 Thus, A who induces B by fraud to convey Blackacre to him is entitled, upon returning Blackacre to B, to the purchase price and to be reimbursed for mortgage, tax and repair payments made by him while he held the property, but not for the cost of painting it a different color. Suppose a buyer acquires through fraud a security, such as a limited partnership interest, where certain additional future payments are required from the holder of that security. If the defrauded party later rescinds the transaction and obtains specific restitu- tion of his partnership interest, the principles in the Restatement would appear to apply so that the fraudulent buyer must be reimbursed for any additional payments made by him while holding the interest. However, if the SEC were to obtain monetary restitution from the fraudulent buyer the same principle would not appear to apply. The SEC is entitled to the profit made on the fraudulent transaction; a subsequent payment by the purchaser incident to his ownership of the interest does not affect that profit, even though it will affect the overall yield on defendant's improper investment. A more typical possible deduction for the defendant who must disgorge concerns the costs and expenses incurred by him in connection with selling or purchasing the securities involved. Certain provisions of the Trademark Act of 194697 bear considerable analogy to the disgorgement context. In enacting this legislation, Congress determined that one way to protect trademarks was by "making infringement and piracy unprofitable." 9 8 Thus, section 35 of that Act grants to plaintiffs the right to recover defendant's profits. 99 Significantly, while Congress has seen fit to provide for the recovery of "profits" as a deterrent against infringement, it has also provided that the defendant is entitled to set off against his sales figures for the infringing product all proven costs or deductions. 100 The statute does not define what constitutes a "cost or deduction" for this purpose, thus leaving that question to be resolved by the accountants and the courts.
Cases under the Trademark Act offer some instruction as to which costs and expenses are appropriate to consider in computing a disgorgement sum. In Aladdin Manufacturing Co. v. Mantle Lamp Co. of America, 1 0 1 the infringer's conduct was found to be fraudulent and willful in perpetrating the infringement and in deceiving the public with blatantly false advertising. Despite this lack of equity in the defendant's favor, the court took a broad view of what were the appropriate deductions from defendant's gross profit. It stated: "Even though the methods employed in realizing gain were not proper, yet they were part of the costs of realization from sales from which profits resulted. Awarding to appellant profits necessitates the deduction of the cost of realization thereof."l°"
In applying this rationale a court could justify the non-deductibility of fixed costs, for example, on the ground that such costs would have been incurred even if the infringer had not made the infringing product, provided it was producing other goods as well. By the same token, the rule expressed 97. 15 U.S.C. § § 1051-1127 (1970 in Aladdin resulted in allowing the deduction of the salary defendant had paid its principal officer, even though he was the dominant force responsible for the defendant's wrongful infringement. In explaining this result, the court said:
[W]e are not dealing now with punitive damages but rather with actual profits. The amount deducted as salary was actually paid [the officer] for the management and conduct of the business and in determining the actual profits for which appellee should account, we must credit all costs. Salaries paid to officers are proper deductions. 0 3 The SEC has, at least in some instances, reduced or even eliminated disgorgement claims when confronted with the defendant's costs relating to the questioned transactions." 0 4 Depending on the type of security involved, these costs may be quite significant in securities fraud cases. A real estate developer, for example, may solicit hundreds of thousands of dollars in the sale of limited partnership interests to investors. Most of the money is usually spent on acquisition and development costs, sales and real estate commissions, legal fees and so forth. If all those items go to outsiders, the developer's "profits" will be only a small fraction of the proceeds which he received at the outset. Furthermore, if the developer or his company becomes a general partner in the limited partnership, he may incur additional liabilities which can affect over the long term the true profit, if any, he derives from sale of the partnership interests. As another example, a securities broker-dealer will have sales commissions, administrative costs, telephone charges and so on, in addition to the acquisition cost of the security itself, all of which could substantially reduce the "profit" on the purchase or sale of a security. In both instances, it would appear that the principles of equity ought to permit the defendant to offset all of his expenditures against the gross proceeds he received from the challenged transaction in computing his profit. 105 Even when a court recognizes that defendants who are liable to disgorge are entitled to deduct their related costs, difficult questions may nevertheless remain in reaching an appropriate disgorgement sum. An example is SEC v. Commonwealth Chemical Securities, Inc.106 There the court was confronted with four different ways to compute defendants' costs, each a substantial monetary amount apart from the others. The defendants had violated the federal securities laws in connection with their trading in the securities of Beneficial Labs, Inc. from December 20, 1971 through March 2, 1973. The SEC proposed two methods of calculating the profits to be disgorged which employed the "first in-first out" (FIFO) accounting concept by matching the purchase price paid for the first purchase against the sale price of the first sale in each of the defendants' controlled accounts. The SEC's "Method I" modified pure FIFO treatment in several respects, however. If a purchase and sale took place the same day for the same amount of securities, those two transactions were directly paired. Also, if the number of securities sold in an account exceeded the number purchased, Method I transferred an appropriate number of securities from other accounts controlled by the defendant in order to fix a price basis for computing the profits on those excess sales. The SEC's Method II differed from Method I only to the extent of ignoring the excess sales. Under Method 1I no securities were transferred between accounts in making the calculations. The defendants, on the other hand, proposed "last in-first out" (LIFO) treatment as Method I for computing the profits. In a rising market for Beneficial's securities this method had the effect of generally reducing profits on the individual defendant's trading by attributing a higher cost for the securities traded than under the FIFO method. The defendants also proposed a Method IV which ignored any transactions in Beneficial's securities that were solely between the defendants on the ground that these transactions did not adversely affect the public. Thus, under this last method the total purchase price on purchases from the public was subtracted from the total sales price on sales to the public to arrive at a net figure deemed to be the defendant's profits.
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The court found basic flaws in three of the four methods presented to it. Method I was objectionable because there was no evidence that the defendants had actually transferred securities between accounts. Method III unrealistically inflated defendants' purchase prices. Method IV had the effect of allocating most of the profit to the corporate defendant, a broker-dealer, since most of the sales to the public were made from its trading account. The court suspected that this defendant was judgment-proof. It therefore concluded that Method II achieved the most equitable result, although it recognized that such an assessment was only a "reasonable estimate based on the evidence."109
C. Income Taxes on Fraudulent Profits
Besides costs incurred in earning the profits at issue, a defendant also will have incurred a liability for income taxes, 110 the payment of which will further reduce his ultimate gain on the transaction. A leading case on the question of the deductibility of income taxes in figuring profits on a trademark infringement is L.P. Larson One could argue that the Larson rule should not apply to SEC disgorgement cases on the ground that the same equitable considerations are not present. 116 In Larson, Justice Holmes considered the fact that the victim of the infringement would have to pay income taxes of its own on any profits received by it from the infringer. The Court thought it inequitable, given the respective tax burdens, to grant a deduction to the infringer, thereby further reducing the after-tax profits-received by the injured party.
In an SEC disgorgement case, the specific interests, tax or otherwise, of the injured investors are disavowed by the Commission; its primary interest is to make securities fraud unprofitable. 11 7 Therefore, the tax effect on private investors ought not to be a factor to be taken into account in weighing the respective equities. The situation is different for the defendant. . 1957) , a stockholders' derivative action, the principal asset of the corporation, a hotel, was wrongfully conveyed to another corporation. Defendants sought credit for federal and state income taxes in an accounting in plaintiff's securities fraud action. The court simply held that the Larson rule required "innocent wrongdoing," and the credit was denied. Id. at 341.
117. See text accompanying notes 50-54 supra.
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To the extent that he must disgorge pre-tax profits using after-tax dollars, he has obviously been deprived of not only his gains, but also the amount of the tax on those gains. It seems, therefore, that the tax effect on him ought to be considered.
The fact that the defendant may be entitled to claim a loss deduction equal to the amount of his disgorged payment' 18 does not necessarily insure that he will not incur a tax disadvantage. If he pays the tax on the questioned profits in the first year and then must take his loss deduction in a later tax year when he makes restitution of those profits, 119 it is unlikely that the tax liability and subsequent deduction will actually cancel one another. The defendant's ultimate tax bill depends on a variety of largely unpredictable factors, including his other income and deductions in the tax years in question and whether the same costs and expenses are used in figuring the disgorgement amount as in figuring the taxable profits.
Rather than leave to mere happenstance the possible imposition of unfavorable tax consequences, which in such circumstances would penalize the defendant as a result of his disgorgement payment, it seems that greater equity could be achieved by deducting at the outset the tax the defendant paid on the challenged profits from the figure to be disgorged. In this way the defendant would be assured of receiving full credit for his taxes on income he was not allowed to keep, but credit for no more than that amount. This approach would further require that the defendant either agree or be ordered not to claim a tax deduction as to the adjusted disgorgement sum, since otherwise he would be afforded a double deduction.
D. Effect of Adverse Publicity
There is no question but that the publicity surrounding SEC charges of securities fraud will also have to a certain extent a "cost" effect upon any target of those charges. This fact has been recognized by courts, 120 commentators 12 ' and the securities bar. 22 In a given situation it may appear that the monetary effect of adverse publicity deserves to be taken into account in fashioning an equitable disgorgement figure.
Publicity was taken into account in determining the appropriate remedial outcome in In re Provident Management Corp. 1 23 That case involved violations by certain investment advisors of section 10b, rule lOb-5 and section 17(a), among others, for having received improper payments from brokers while acting as investment advisers to a mutual fund. The respondents' settlement offer, which included the disgorgement of certain of their profits, was accepted by the Commission partly because it took into account the adverse publicity caused by bringing its action against the respondents. 124 In Texas Gulf Sulphur, the district court also acknowledged the adverse publicity suffered by the defendants and the deterrent effect it would have in the course of reviewing the disgorgement relief that was sought. However, the court did not moderate the relief granted because of this publicity.'25 Courts have, on the other hand, often recognized the harmful impact of an injunction on the defendants' personal reputation and legitimate business activities, 126 and in some cases that form of relief has been denied as a consequence of giving consideration to this factor. 127 There appears to be no reason why Such equitable considerations ought not to apply as well when disgorgement relief is sought by the SEC.
E. Other Considerations
There are a variety of other factors which may in certain circumstances limit the SEC's efforts at disgorgement. For instance, its success may be inhibited by what could be accomplished by a litigant in a private lawsuit. A private litigant cannot recover damages or restitution for fraud where there is no resulting pecuniary loss.' 28 Since the SEC is concerned with deterring fraudulent activities by depriving the wrongdoer of the monetary incentive to commit securities fraud, the fact that private litigants could not recover 125. 312 F. Supp. at 90. The court did recognize that publicity alone might serve as an adequate deterrent when the violation was a "once-in-a-lifetime affair," and on those grounds the court could decline to issue an injunctive order against the company. Id. should be of no moment. Nevertheless, a court of equity looking at the SEC's disgorgement claim is likely to be influenced by the fact that no one was injured, even though there may have been technical violations of the law. Even more unfavorable for the SEC is the fact that any disgorged amount would have to be distributed to the investors who were not harmed. The court in Manor Nursing Centers, for example, was unwilling to carry the disgorgement remedy as far as the SEC wanted it to go, partly because the court thought it "significant" that private litigants could not obtain a similar recovery. 129 Thus, if one could successfully demonstrate that in fact none of the investors had either lost money or been deprived of an opportunity that was rightfully theirs, a strong equitable argument could be made that the SEC had no business suing for disgorgement.
126.
Economics may also limit the Commission's freedom to bring actions for disgorgement. Obviously, its finite resources cannot withstand a universal application of the disgorgement concept. The Commission may be content in a particular case to leave to private litigants the task of obtaining a monetary recovery and thereby deterring harmful conduct in the future. 130 It may negotiate a settlement with the defendant whereby he agrees to waive or toll, for a specific period and in lieu of disgorgement, the applicable statute of limitations, thereby aiding and encouraging private investors to assert their rights against the defendant.
13 ' It may also require the defendant to 
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appoint a receiver or special counsel who will investigate potential private causes of action and sue on behalf of the innocent parties wherever appropriate. 1 3 2 The necessary deterrence is achieved through deprivation of any gains at little cost to the SEC's limited resources.
Finally, the Supreme Court in Ernst & Ernst v. Hochfelder 133 has now held that a private right of action for damages will not lie under section 10(b) of the 1934 Act and rule 10b-5 in the absence of an intent to deceive, manipulate or defraud. Because the Ernst & Ernst case involved an action for damages, the Court chose not to consider the question of whether a wrongful intent or "scienter" is a necessary element in an action for injunctive relief under section 10(b) and rule lOb-5.1 34 But one lower court, relying on Ernst & Ernst, has held that scienter is a necessary element even in an injunctive action brought by the SEC. 135 If this decision is upheld, the Commission's disgorgement remedy, which is necessarily dependent upon injunctive action, will be similarly restricted to instances where scienter is present. The practical effect of such a result may not be as significant as one might expect, however, since supposedly the Commission's limited resources have always forced it to focus its attention for purposes of disgorgement on willful fraud. 136
II. EXPANSION OF THE DISGORGEMENT CONCEPT
A. Equitable Considerations
Just as the Commission's disgorgement relief can be limited by special factors, so also can special factors expand its applicability beyond the conceptual limits. This is particularly true in the context of equity, where "remedies are a The evidence demonstrated that the defendants engaged in a course of conduct designed to deceive and defraud investors by making false and misleading statements about the guaranteed nature of the bonds and by omitting information that should have been revealed about their real risk. The defendants also delivered bonds other than those the investors had purchased, and in some instances failed to execute a purchase transaction after having received a customer's funds for a purchase. As part of their scheme, defendants solicited former prisoners of the Vietnam war who had accumulated substantial sums of back pay. The correspondence from the defendants offered to invest the ex-POWS' assets in securities sold at R.J. Allen, particularly the high risk, speculative IDRs which were palmed off as safe, secure, liquid investments. 140 Once the truth was discovered, the court found that many of the investors had been "left destitute" as a consequence of the "vicious and brutal" frauds committed by defendants. 14 1 Given this factual setting, the court readily ordered an accounting, but not merely for the purpose of determining the defendants' profits. The accounting was to ascertain the full amount of the proceeds received by the defendants as a result of the sales of IDRs. The court then discussed "disgorgement," noting that the concept sought to deprive defendants of the gains of their wrongful conduct. However, while making a reference to wrongful gains, the court went much further in granting the SEC's request for relief: "In dealing with plaintiff's prayer for disgorgement, this Court equates disgorgement with restitution and recoupment which are equity remedies of ancient origin." 142 The defendants were ordered to restore to the court-appointed receiver the full amounts obtained from all the investors who purchased IDRs, as shown by the accounting. There was no mention by the court of giving credit to the defendants for any costs that would have been incurred in acquiring and selling the IDRs by the broker, including the price of the securities. The court's only concern was with establishing an adequate fund from which the victims of this "diabolical" scheme could recoup their lost proceeds.
B. Tipper Liability
Another example of an expansion of the disgorgement concept to fit the situation at hand is tipper liability for tippee profits. In Texas Gulf Sulphur the Second Circuit was confronted with the contention of defendant Darke, a geologist for Texas Gulf Sulphur, that the lower court's decision to require him to pay back not only his own profits but also the profits which his tippees had derived from their insider trading was a penalty assessment. 1 4 3 The court did not deny that an additional hardship was imposed on Darke. Nevertheless, it accepted the Commission's rationale in requiring disgorgement of tippee profits as well, saying:
[W]ithout such a remedy, insiders could easily evade their duty to refrain from trading on the basis of inside information. Either the transactions so traded could be concluded by a relative or an acquaintance of the insider, or implied understandings could arise under which reciprocal tips between insiders in different corporations could be given. 44 This resolution has been both criticized' 45 and supported. 1 4 6 From the standpoint of deterrence and the effectiveness of the disgorgement remedy, it seems preferable to focus recovery efforts on the tipper-the source of the confidential information and the source of its abuse-rather than on the tippee, who merely represents an effect of the problem. For that reason, equity imposes an additional burden on the defendant even though the result extends the disgorgement remedy beyond its normal limits.
IV. THE MECHANICS OF DISGORGEMENT
Obtaining a disgorged sum from one accused of having or found to have violated anti-fraud provisions of the securities laws may often prove easier than overcoming the problem of distributing that sum fairly and rationally. In the Texas Gulf Sulphur case the district court approved the SEC's proposal that payments be made by the defendants to the Texas Gulf Sulphur Company, to be placed in an interest-bearing escrow account for a period of five years, subject to disposition by the court on application from the SEC, any interested party, or on the court's own motion. In the event that any defendant incurred a liability in any judgment or settlement in a similar private action commenced before the Commission's action, that liability would be applied against the defendant's disgorged payment. At the end of the five year period, any money remaining would become the property of Texas Gulf Sulphur."' 7 Such a seemingly straightforward plan for the distribution of disgorged payments was subject to the potential for a great deal of complexity and misunderstanding. Private claims in the Texas Gulf Sulphur affair far exceeded the defendants' disgorged payments to the escrow fund. There was no procedure established for an orderly and proportionate distribution to competing claimants; the matter was merely left to the court's ad hoc review.
In SEC v. Golconda Mining Co. ,148 the defendants attempted to recover their disgorged profits when it appeared that there were not enough claims by injured investors to absorb the fund. The defendants had consented to pay some $47,000 to a court-appointed trustee after the SEC charged them with trading on inside information. Rather than simply dividing the disgorged proceeds among all those who had sold their stock during the period of the alleged violation, the trustee was ordered to identify the particular sellers from whom defendants had made their illicit purchases. After diligent efforts, the trustee was unable to locate all those entitled to payment.
The judgment provided that in such an event defendants were entitled to reimbursement for the trustee's fees and expenses with disposition of the balance of the disgorged fund subject to the court's discretion. Though the defendants had never admitted their wrongdoing, the court assumed as much, and refused to return their unclaimed profits. The money was transferred instead to the registry of the court, to be held for the perpetual benefit of those persons entitled to payment or their successors in interest. 149 The court concluded that it would be contrary to public policy to allow the violators to profit, even belatedly, from their fraud. -as part of a consent judgment with the SEC should be returned to it. Allen sought to recover its fund when a private class action against it and other defendants that had largely tracked the SEC's action failed to establish its claim of securities violations. 152 The SEC and Allen were in accord that no other lawsuit was likely to be filed in the wake of the unsuccessful class action and in light of the applicable statutes of limitation. The Commission argued, nevertheless, that the trust fund should not be returned to Allen but should rather be donated to charity. In support of this argument the SEC claimed first that this is what the parties contemplated when drafting the settlement agreement and, second, that Allen should not be given back the profits it derived from violations of the federal securities laws. Allen disputed the SEC's version of what the parties had contemplated and further contended that the money ought to be returned, since any other disposition would constitute a penalty against it.
Judge Weinfeld found that there was no prior understanding between the SEC and Allen to the effect that the trust funds, if not dispersed to private litigants in actions arising out of the alleged violations, would then be donated to charity. Absent the defendant's consent in an agreement with the SEC to such a disposition, the court found itself powerless to direct that the disgorged funds be distributed to charity. In dealing with the SEC's second argument, the court noted, in reversing its previous position expressed in Golconda, that the settlement recited Allen's consent to the disgorgement "without admitting or denying any of the allegations of the amended complaint" and "that there ha The court then stated that "[iun considering the disposition of the fund, the Court must accept the consent decree 'as it is written, and not as it might have been written had the plaintiff established his factual claims and legal theories in litigation.' " Though Golconda was not dealt with in the General Host decision, it seems the contrary outcome in the latter case is distinguishable in that the defendant litigated the issue of its liability and was found not liable prior to seeking a return of its funds. In Golconda the defendants sought the return of their funds as soon as the trustee had exhausted his attempts to locate the remaining rightful claimants. There was no judicial determination that the defendants were not liable for the violations alleged by the SEC.
The court, however, chose not to explain its decision in these terms. The position Judge Weinfeld took in General Host suggests that a fund for private claimants established pursuant to an SEC consent settlement may one day be returned to the defendant who neither admits nor denies liability in consenting to create the fund, provided he can show the court by means of the statutes of limitations or otherwise that no valid claims will be made in the future against the fund. It is at best uncertain, as Golconda and General Host demonstrate, that the defendant can eventually gain back what he gave up in the event that various complications prevent a complete distribution. On the other hand, steps can be taken to protect the defendant against losses to him beyond what is represented by the actual disgorgement. In Texas Gulf Sulphur an escrow account was established, which is presumably less expensive than the use of a trustee as in Golconda."' The SEC has also consented to a defendant serving as his own trustee, to be monitored by a third party. The defendant must also be protected against separate public and private recoveries for the same wrong. 1 57 In addition, to the extent that any portion of the disgorged sum goes unclaimed for a period of time long enough to permit invocation of the applicable statute of limitations or laches, it would appear that the defendant is entitled to have any distribution costs paid by him reimbursed from the unclaimed amount (as in Golconda) as well as any other costs, such as attorneys' fees. If the judgment provides that the defendant may be reimbursed years later for some or all of his costs, that can hardly be said to undermine the deterrent effect of the earlier disgorgement. Furthermore, even if all his costs are eventually reimbursed, the defendant has nonetheless been permanently deprived of the profits which he paid into the disgorgement fund.1 58 V. CONCLUSION It appears that the SEC's disgorgement remedy is likely to be employed even more widely in the future than it has been in the past. Recently, the
